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TH. COMPTROLLER OENaRAL 
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DATE: J u l y  2 ,  1 9 8 s  

M A ~ E R  OF: Marquette Electronics Inc.--Request 
for Recons iaera t ion 

DIOEST: 

1 .  Test conzlucted on low bidder’s offered 
system on two-step, formally advertisea 
procurement atter bid opening on second 
s t e p  can only be usea to consider biuaer 
resyonsiDility m a  cannot affect bid 
responsiveness. 

2.  Contracting ofticer cannot reasonably rely 
upon benchmark test conducted after bid 
o p e n i n g  that was not proper or fair to 
find low bidder nonresponsible without 
atforuiny biuaer an opportunity to pass a 
proper test. 

karquette Electronics I n c .  (Narquette) requests 
reconsiaeration of our decision in hewlett-Packara Company, 
hedical Products Group, 8 - 2 1 6 1 2 5 . 2 ,  hay 24, 1985 ,  85-1 
C.Y.U. 5 3 7 .  In that decision, we sustainea Hewlett- 
Pdckara’s protest of tne rejection of its bid unaer the 
secona step of d two-step, formally advertisea solicitation 
(ho. Pi5-4-34) for automated electrocardiography interpretive 
systems (&Xt i Ib) ,  issued by the Veterans kaministration 
( V f i ) .  T’he VA rejectea Hewlett-Packard’s low bid for a 
nuiliber of redsolis, incluainij hewlett-Packara’s allegea 
failure of a performance test of its proposed AECGIS. 
Narquette’s request for reconsiaeration only concerns this 
test. It alleges that our previous decision was incorrect 
in finding tnat the test requirement concernea hewlett- 
Packard’s responsibility, rather than its bia responsive- 
ness. Marquette also alleges that our conclusion that tne 
test was not properly conaucted was incorrect. 

We deny the reconsiaeration request and affirm our 
2revious aecision. 
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M a r q u e t t e  a l ieges  t h a t  t n e  "funclair iental  premise" ot our 
previous  d e c i s i o n  t h a t  t h e  t es t  r e q u i r e m e n t  i s  a matter of 
Hewlett-PacKara's r e s p o n s i o i l i t y ,  r a t h e r  t h a n  i t s  r e s p o n -  
s i v e i l e s s ,  is  i n c o r r e c t .  M a r q u e t t e  c o n t e n d s  t h a t  t n i s  t e s t  
r e q u i r e m e n t  m u s t  n e c e s s a r i i y  i n v o i v e  r e s p o n s i v e n e s s  o e c a u s e  
i t  " c o n c e r n s  w h e t h e r  a biader n a s  u n e q u i v o c a b l y  o f f e r e d  t o  
p r o v i d e  s u p p l i e s  or services i n  c o n f o r i u i t y  w i t n  t h e  material  
terms dnd c o n d i t i o n s  of t h e  s o l i c i t a t i o n ;  r e s p o n s i b i l i t y  
rerers  t o  a b l ade r ' s  a p p a r e n t  a b i l i t y  a n d  c a p a c i t y  t o  per- 
t o m  t n e  C O n t r a C t  r e q u i r e m e n t s . "  A. hetz, I n c .  , B-213518, 
A p r .  b, 1984, b4-1  C.P.D.  91 3 b 6 .  h a r y u e t t e  claims t h d t  tnis 
r e q u i r e m e n t  c o n c e r n s  r e s p o n s i v e n e s s  b e c a u s e  i t  adaresses t h e  
coril@,liance of t h e  product  t o  be p r o v i d e d  w i t h  t n e  specifica- 
t i o n s  a s  01 o i a  o p e n i n g  a n d  n o t  t h e  b i d d e r ' s  c a p a b i l i t y  t o  
p r o v i c l e  t h a t  procluct. 

We aisacjree. Hewlett-Paokara d i d  n o t  c o n d i t i o n  i t s  b i d  
o n  t h e  i n v i t a t i o n  fo r  b i a s  o r  o f f e r  i n  i t s  b i d  t o  p r o v i a e  
a n y t h i n g  other  t n a n  t h e  s y s t e m  w h i c h  V A  haa f o u n a  acceptable 
o n  the  f i r s t  s t e p .  k o r e o v e r ,  t h e  t e s t  was c o n d u c t e d  a f t e r  
L i t i  o p e n i n g .  ka t t e r s  requested or  s u b i n i t t e a  a f t e r  b ids  a r e  
o 2 e n e d  c a n n o t  b e  u s e d  t o  c o n s i d e r  b i d  r e s p o n s i v e n e s s ,  s i n c e  
i t  is  funddrne t l t a l  t h a t  r e s y o n s i v e n e s s  is t o  be c o n s i u e r e d  a t  
bid o p e n i n g .  Z a r n  I n c . ,  B-2d4702, J u l y  2 9 ,  1982, 82-2 
C.P.D.  11 93; w e s t e r n  h a t e r p r o o i i n y  ComGany, I n c . ,  B-183155, 
hay 2 0 ,  1475, 75-1 C . P . 0 .  11 306. A l t h o u g h  f i a r q u e t t e  
c h a r a c t e r i z e s  t n e  t e s t  as only v e r i t y i n g  w h a t  t h e  b i u a e r  
cer t i i - ied i n  i t s  b i a  d s  02 t h e  t i m e  of b ia  o p e n i n g ,  t h e  t e s t  
da t a  was a c q u i r e d  a € t e r  D i d  o p e n i n g  and c a n n o t  a r f e c t  
r e s p o n s i v e n e s s .  T n e r e f o r e ,  t o  t h e  a e g r e e  t h a t  t h i s  post- 
b i a - o p e n i n y  p e r t o r m n c e  t e s t  c a n  be  c o n s i u e r e d  i n  r e v i e w i n g  
n e w l e t t - P a c A a r d ' s  bid ,  i t  m u s t  o n l y  c o n c e r n  i t s  r e s p o n s i b i l -  
i t y .  
8-212673, Oec. 5, 1983, 63-2 C.P.U. 11 6 4 5  ( b i d  sample 
- See Z a r n  Inc . ,  8 - 2 u 4 7 b 2 ,  supGa;  A l a a n  R u b b e r  Co., 

r e q u e s t e d  f o r  a m  f u r n i s n e d  a f t e r  old o p e n i n g  may n o t  oe 
u s e d  t o  d e t e r i u i n e  bid r e s p o n s i v e n e s s ) .  -- See also B e a v e r  
L i n o l e u m  & T i l e  Co., I n c . ,  b-2137~5, O e c .  3, 1964,  84-2 
C . P . D .  11 b04; Federal A v i a t i o n  A a r u i n i s t r a t i o n - - R e q u e s t  for 
k a v a n c e  U e c i s i o n ,  B-lbbu71, O e c .  lu, 1 ~ 7 3 ,  73-2 C.P .U.  11 3 8 7  
( o i a d e r ' s  c o m p l i a n c e  w i t h  s p e c i f i c a t i o n  r e q u i r e m e n t s  con-  
c e r n s  b idae r ' s  r e s p o n s i u i l i t y  w h e r e  t n e  Gldcler t d k e s  n o  
exceL , t ion  in its Did). 

Piarquette a l t e r n a t i v e l y  a r g u e s  t h a t  t h e  p e r t o r r n a n c e  
t e s t  was p r o p e r l y  COnQUCtea e v e n  ab a t es t  or r e s p o n s i D i 1 -  
i t y .  I n  o u r  p r e v i o u s  d e c i s i o n ,  w e  c o n c l u d e d  t h a t  the t e s t  
wds n o t  p r o p e r l y  c o n a u c t e d  e s s e n t i a l l y  b e c a u s e  H e w i e t t -  
PdCkara was n o t  a a e q u d t e l y  appr i sed  of t h e  n a t u r e ,  degree, 
a e t a i l s  or  any g r o u n d  rules oi t h e  p e r f o r m a n c e  t e s t .  I n  
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sustaining the protest, we recommended tnat Hewlett-Packard 
be provided a detailed statement of the reasons its system 
failed the test and that it be permitted to retest its 
system. 

Marquette disagrees with our conclusion for three 
reasons. First, Marquette alleges that the nature of and 
scope of the test were clearly stated in the solicitation. 
However, our previous decision specifically concluded other- 
wise and Marquette has provided no further support beyond 
this bare allegation. Second, Marquette alleges that 
Hewlett-Packard must have been aware of at least some of its 
system deficiencies as evidenced by the three times Hewlett- 
Packard failed to meet the test timing requirements men- 
tioned in our previous decision. However, again, Marquette 
has made no further statements beyond this basic allegation 
in questioning our conclusion that Hewlett-Packard was not 
adequately informed of its system deficiencies or given a 
reasonable chance to correct them. Therefore, Marquette has 
provided no basis for our Office to overturn our decision on 
these points. 

Finally, Marquette alleges that our decision 
inappropriately applied "formal benchmark testing proce- 
dures" to the test. Marquette states that these procedures 
were not required by the solicitacion or applicable procure- 
ment reyulations. Marquette alleges that our decision 
required "procedural due process" in making responsibility 
determinacions which it states is inconsistent with other 
decisions of our Office, e,g., Lithographic Publications, 
- Inc., B-217263 ,  Mar. 2 7 ,  1 9 8 5 ,  85-1 C.P.D. 11 3 5 7 .  ( A  con- 
tracting officer may generally make nonresponsibility 
determinations upon the evidence of record witnout affording 
affected bidders an opportunity to explain or otherwise 
defend against this evidence.) 

As indicated in our previous decision, a test conducted 
after the second-step bid opening on a system which had been 
found acceptable should only be done in unusual cases. 
Since the test in this case was conducted by the VA as if 
it were a detailed pass/fail benchmark test, which had been 
communicated to Hewlett-Parkard prior to the test, we 
believe reference to the general principles of basic fair- 
ness enunciated in the decisions of our Office involving 
benchmark tests in negotiated procurements is appropriate. 
These basic principles do not constitute granting "proce- 
dural due process" to the affected bidder; rather, they 
are factors to be considered in determining whether the 
test results are sufficiently valid to reasonably support a 
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nonresponsibility determination. In this case, since the 
test of Hewlett-Packard'was not proper or fair, the 
contracting of€icer could not reasonably rely upon the test 
results to justify a nonresponsibility determination without 
af€ording Hewlett-Packard an opportunity to pass a proper 
test. 

Based on t h e  foregoing, our previous decision is 
affirmed. 

ZCting Comp trollzr General 
of the United States 




